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SABWIL HUMAN RIGHTS COURT

(Held on 10 December 2022, Constitutional Court of South Africa, Braamfontein)

Case No: 1012 /2022

In the matter between:

UMBUKUDI , MAPULA Applicant
and
SOUTH AFRICAN FEDERATION OF SWIMMING Respondent
and

INSTITUTE FOR ACCOUNTABILITY IN
SOUTH AFRICAN SPORT Amicus Curiae
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This scenario is fictional. The parties set out in this moot problem should not be seen as
intending to reflect any real persons or organisations. Kindly assume, for the purposes of this
court, that the facts set out below are accepted as correct.

1  The applicant is Ms Mapula Umbukudi, an Olympic swimmer that won five gold

medals in the 2020 Tokyo Olympics. She is the current holder of the world record

in the 50-metre freestyle and the 100-metre butterfly.

2  Therespondent is the South African Federation of Swimming (“SAFS”). SAFS is
the national federation in the discipline of swimming under the National Sport and
Recreation Act 110 of 1998, and is the only body recognised by the International

Swimming Federation (the “ISF”).

3 In June 2022 the SAFS announced the introduction of testosterone regulations
in women’s swim meets that would apply to athletes with certain XY anomalies
of sexual development. These regulations had the effect of preventing certain
intersex athletes from participating in races unless they medically suppressed
their levels of testosterone.
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Although not intersex herself, Umbukudi felt strongly about these regulations and
protested them vociferously on her social media accounts. She also criticised the
testosterone regulations in an interview with the SABWiIL Law and Life Matters
#LLM Podcast as well as with the SABWiIL Times. In her view, the testosterone
regulations were discriminatory, an invasion of privacy and an insult to swimmers
everywhere. She also noted that the regulations were unnecessary because they
were not part of the rules of the ISF, although the ISF had issued a memorandum
indicating that national federations were free to make their own regulations in

respect of swimmers with anomalies in sexual development.

Shortly after these articles were published the SAFS initiated disciplinary
proceedings against Umbukudi. In particular, Umbukudi was charged with the
violation of Rule 8 of Chapter 4 of the SAFS domestic rules and regulations

(“Rule 8”), which provides as follows:

“8.1 Persons subject to these rules shall not act in a manner likely to affect

adversely the reputation of the SAFS, or the sport of swimming
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generally, nor shall they act in a manner likely to bring the sport into

disrepute.

8.2 Persons subject to these rules shall not publicly criticise or in any form
or manner denigrate or make any negative statement or give rise to
any negative inference in respect of the SAFS or the sport of swimming

generally.”

6  The SAFS indicated that the social media posts, the newspaper article and the
Ubuntu News interview all infringed the above rule. Umbukudi was called upon
to answer the charges and was invited to secure legal representation at the

disciplinary hearing if she wished to do so.

7 Umbukudi secured an urgent interim interdict against the disciplinary process
pending the determination of a review application against the SAFS. In part B of

her application Umbukudi seeks the following relief:
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7.1 Reviewing and setting aside the decision of the SAFS to bring disciplinary

proceedings against Umbukudi.

7.2 Declaring Rule 8 of Chapter 4 of the SAFS domestic rules and regulations
unconstitutional and invalid in that it infringes swimmers’ rights of freedom

of expression under section 16 of the Constitution.

8 In answer to this review application the SAFS relied on Rule 10 of Chapter 2 of

its domestic rules and regulations (“Rule 10”) which provides as follows:

“Any dispute between a person subject to these rules and the SAFS shall be
determined by way of arbitration as contemplated under clause 29 of the
constitution of the South African Sports Confederation and Olympic

Committee (“SASCOC”).”

9  The SAFS submits that the issues raised by Umbukudi fall to be determined by
way of arbitration as contemplated by the rules. It further indicates that this is not

only required under the rules of the SAFS, but that this is also the dispute
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resolution mechanism contemplated under section 13 of the National Sport and
Recreation Act 110 of 1998, and as such, this process is an internal remedy for
the purposes of section 7(2) of the Promotion of Administrative Justice Act 3 of
2000. Umbukudi was required to first exhaust this process before she could

approach the court with a review application.

10 The SAFS went on to explain that in the context of sports, and in particular in the
context of swimming, the reputation of the sport and of the institutions involved
and the public image was a matter of critical importance. Public scandals of any
sort had serious deleterious consequences not only for the sport as a whole, but

also for individual swimmers themselves. This was for the following reasons:

10.1 Swimming as a sport, like most other disciplines, was almost entirely
dependent on sponsorships which are by and large provided by large
corporate brands. Much of the work of the SAFS is centred on securing

these sponsorships.
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10.2 SAFS itself depends on these sponsorships, which allow it to host various
swim meets nationally and to send teams of swimmers to international
events. This enables swimmers to participate in these events which
allows them to hone or develop their skills, to demonstrate their skills on
national and international platforms, and also to win cash prizes. This

allows for professional swimming to exist as a financially viable career.

10.3 Swimmers themselves are also directly dependent on sponsorships.
Professional swimming is a full-time career and requires complete
devotion from the swimmer. To sustain themselves professional

swimmers look to sponsors for funding.

10.4 Negative publicity harms the sport of swimming and swimmers
themselves. It dissuades potential or existing sponsors who,
understandably, prefer to distance themselves or their brands from
controversy that may in turn harm their own reputation. This would in turn

mean that the SAFS is able to fund and host fewer swim meets and
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therefore generally the sport of swimming would be adversely affected,

to the detriment of all swimmers.

10.5 Itisfor this reason that both Rule 8 of Chapter 4 and Rule 10 of Chapter 2
form part of the SAFS rules and regulations. These rules are designed to
protect the integrity and the reputation of the SAFS and the sport of
swimming so as to ensure that sponsors are not dissuaded from the

sport.

11 Seen in this light the SAFS asks that the matter be referred to arbitration and
indicates that that is the appropriate forum for this matter to be handled. It also
argues that because sport, and in particular swimming, exists within a very
specific context with its own technical requirements and rules, it is appropriate
for the matter to be dealt with internally by way of arbitration. It argues that the
position is analogous to that of a church and that its rules are equivalent to church

doctrine.
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In her replying affidavit Umbukudi opposed the referral of the matter to arbitration.
She indicated that even though the decision of the SAFS to discipline her
constituted administrative action, Rule 10 does not constitute an internal remedy
but is an ordinary arbitration clause. She points out, for example, that one could
not “appeal” the decision of the SAFS to subject her to disciplinary proceedings

by referring the matter to arbitration.

Umbukudi concedes that the world of professional swimming is dependent on
sponsorships. However, this cannot be used to silence swimmers or interfere
with their constitutional rights. Insofar as the SAFS conducts itself in a manner
that is unlawful, unconstitutional or reviewable, it cannot blame swimmers for the
adverse effect on the reputation of the SAFS or on the sport of swimming.
Likewise, in a democracy swimmers cannot be prevented from raising or
discussing issues of concern — particularly matters affecting their constitutional
rights — for the sake of appeasing sponsors or maintaining the illusion that all is

well within the world of swimming.
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Umbukudi also criticises the analogy comparing the SAFS and the world of
swimming to a church. Put bluntly, it is not a church, and its rules are not religious
doctrine. It is the sole administrator and regulator of a professional sport, and it

can and must be held publicly accountable.

Finally, Umbukudi argues that there is a further compelling reason why the matter
should not, and cannot, be referred to arbitration: the matter turns on various
constitutional and public law matters, including questions regarding the rights of
sportsmen and women to freedom of expression under the Constitution.
Constitutional and public issues cannot be determined by way of a private
arbitration and only the Court has the authority to decide those matters. Put in

other words, the matter falls squarely outside the jurisdiction of an arbitrator.

The Institute for Accountability in South African Sport (“IASAS”) has intervened
in this matter as an amicus curiae. It argues that the SAFS, and all other national
sport federations, either are public bodies as contemplated under the

Constitution (read with the National Sport and Recreation Act), or exercise public
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and statutory functions and therefore are public administrative bodies in their
nature. Their decisions, and in particular their rules and their disciplinary
processes, are therefore a matter of public interest and should be subject to
judicial scrutiny. It argues that sports persons are entitled to their right to open
justice as contemplated under section 34 of the Constitution, and that provisions
such as Rule 10 inhibit this right and force them into clandestine arbitration
processes within a sporting world that closes in on itself and does not favour any
person advocating for social justice or for their basic rights. It argues that as a
matter of general principle sporting matters should be dealt with in the ordinary
judicial process, in the same manner that other public bodies are accountable to

the judiciary.

Having read through the papers, the Court has asked for written and oral
submissions, which, among any other issue the parties wish to canvass, should

cover the following questions:
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Does Rule 10 constitute an internal remedy for the purposes of

section 7(2) of PAJA?

Do the interests of justice require this matter to be heard by way of

arbitration or by way of court proceedings?

Is it appropriate in the context of this matter for an arbitrator to preside

over the dispute between the parties?

Does the mere fact that constitutional issues have been raised mean that
the matter can only be decided in court or is there any scope for an

arbitrator to decide this matter?

Do the rules of the SAFS infringe on the constitutional rights of swimmers,

and if so, which rights are infringed?
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17.6 Does the right of access to court enshrined in section 34 of the
Constitution require this matter to be heard in court or can the matter be

determined by way of arbitration?

17.7 What is the appropriate remedy?
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