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IN THE SABWIL HUMAN RIGHTS COURT

(AFSA CHAMBERS, SANDTON)

In the matter between:

PERSON, Donald

Case no: 1112/19

First Applicant

PERSON, Mila Second Applicant

and

Minister of Home Affairs Respondent

and

UBUNTU NOW Amicus Curiae
THE FIRST AND SECOND APPLICANT’S HEADS OF ARGUMENTS

BACKGROUND

. The first and second Applicants act in the interest of their daughter, Rachel
Person, and their grandson, Mikael Person. Mikael

. In 2015 Rachel boarded a plane, connecting via Cairo, to a defined region
occupied by the New Atlantian Republic (NAR).

. NAR succumbed to an attack by an International coalition forces.
Consequently all persons residing within the defined region previously under
NAR control find themselves having to seek refuge in a refugee camp. This
includes Rachel and Mikael.

. Subsequent to an interview by Rachel, the Minister of Home Affairs
(Respondent) took an uninformed decision to revoke Rachel of her citizenship
on grounds unrelated to the revocation of such citizenship.

. The first and second Applicant (Collectively referred to as Applicants)
approach the above Honourable Court seeking to review and set aside the

Respondent’s decision.



SECTION 6(1) DOES NOT APPLY IN THIS MATTER

6. The Applicant submits that section 6(1) of the Citizenship Act does not apply

in this matter. This submission is premised on the fact that (i) NAR is not a
country because conquest violates the jus cogens prohibition of the use of
force,! thus the region was acquired contrary to international law; (ii) there
was no formal and voluntary act to acquire citizenship of a foreign country;
and (iii) Rachel was a minor at the time of allegedly acquiring citizenship of
NAR. Consequently, section 6(1) does not apply as Rachel did not acquire
citizenship of a foreign country, thus Rachel did not cease being a South

African citizen.

i. NAR IS NOT A COUNTRY AS THE REGION WAS ACQUIRED
CONTRARY TO INTERNATIONAL LAW

. Conquest operates as a cause of loss of territorial sovereignty when a State is

engaged in war and by reason of the defeat of the State, its territorial
sovereignty passes to the victor.? It is common cause that NAR was acquired

the region through conquest.?

. Article 2(4) of the UN Charter enjoins all states to refrain from the use of force.

The article bears a customary law status and, therefore binds non-State
parties.* It is considered to be comprehensive enough to outlaw war, not in its
traditional sense alone, but also all forms of use of force, be it formally

declared hostilities or not.>

. The inclusion of a general prohibition of the use of force in international

relations by the UN Charter has had a considerable impact on the regulation
of territorial change.® It is commonplace that international law does not

recognise military conquest as a source of title.”

1 Charter of the United Nations, Article 2(4).
2 Legal Status of Eastern Greenland (Denmark v Norway), Judgement, 1.C.J Reports 1933, p. 22 at p.

47.

% SHRC Case Scenario, at para 3.

41 Brownlie International law and the use of force by States (1963) 1t 113.

5 L Henkin How nations behave: Law and foreign policy (1979) at 139-140.

6 Kohen MG, Hebie M. (2011). Territory, Acquisition. In Max Planck Encyclopaedias of International
Law. Hereafter Kohen and Hebie.

7 South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa), Second Phase,
Judgement, I.C.J. Reports 1966, p. 6, at 418.



10.As a consequence, no territorial acquisition resulting from the use of force
shall be recognised as legal.® Resort to force being illegal, there is currently
no possibility of producing a territorial change of sovereignty as a result of
conquest.® Therefore, NAR’s acquisition of the region through conquest is
contrary to international law, and thus the region does not constitute a

country.
ii. THERE WAS NO ‘FORMAL AND VOLUNTARY ACT’

11.Section 6(1) of the Citizenship Act requires that a ‘formal and voluntary act’
leading to the acquisition of a foreign citizenship be performed prior to the loss
of South African citizenship.

12.The formal and voluntary act, other than marriage, whereby the foreign
citizenship is acquired may include the making of a formal application in a
foreign country for naturalisation or the making of a declaration of allegiance
to a foreign country.l’® The Applicant submits that no such application or
allegiance had been filed or declared by Rachel. Therefore, no formal and

voluntary act had been performed by Rachel.
iii. SECTION 6(1) DOES NOT APPLY TO MINORS

13.Loss of South African citizenship on acquiring the citizenship of another
country is contingent upon the majority of the South African citizen concerned,
at the time of acquiring the other citizenship.

14.The Applicant submits that, at the material time of allegedly acquiring NAR
citizenship, Rachel was 15 years old and had not yet attained majority. On a
basic understanding of section 6(1), the provision provides that a South
African citizen, who takes up a foreign citizenship, while still a minor, will not
lose his or her South African citizenship.

15.Consequently, Rachel cannot be considered to have taken up NAR
citizenship as a minor who acquires a foreign citizenship does not thereby

lose his or her South African citizenship.

8 Kohen and Hebie at p 48.
9 Kohen G. (2015). Conquest. In Max Planck Encyclopaedias of International Law.
10 Ebrahim v Minister of the Interior 1976 (1) SA 665 (AD) at 679 para F-G.



THE MINISTER WAS NOT EMPOWERED TO REVOKE RACHEL AND MIKE’S
CITIZENSHIP IN ACCORDANCE WITH SECTION 8(2)

16.Section 33 of the Constitution, along with PAJA, confines its operation to
“administrative action”.! To determine whether a conduct is subject to review
under section 33 and/or PAJA, the threshold question is whether the conduct
under consideration constitutes administrative action.!?> The enquiry thus
focuses on the nature of the function that the public official performs.*3

17.The Applicants submit that, by its very nature, the Minister's decision under
section 8(2) of the Citizenship Act to deprive Rachel of her South African
citizenship amounts to an administrative action.*

18.The applicant for judicial review does not have a choice as to the ‘pathway’ to
review: if the impugned action is an administrative action, the application must
be made in terms of section 6 of PAJA.1®> The Applicant’s review application is
premised on the provisions of the PAJA on the grounds that (i) the action is
materially influenced by an error of law and/or fact,*® and because (ii) it is

neither rational nor reasonable.

i. THE ACTION WAS MATERIALLY INFLUENCED BY AN ERROR OF LAW
AND FACT

19.The Applicants submit that an administrative decision has to be taken on an
accurate factual basis as a result of which a material mistake of fact renders
an administrative decision subject to review.’

20.An error of law which has an impact on the decision renders the decision
subject to review when it was decided that a material error of law is an error

that influence the outcome of a decision.18

11 Bowman Gilfillan Inc v Minister of Transport In re: Minister of Transport v Mangisi George Mahlaela
and Others (15806/2016) [2018] ZANGHC (7 February 2018) at para 28. Hereafter Bowman.

12 Bowman at para 29,

13 Bowman at para 30.

14 Mbemba Pierre Mahinga v Minister of Home Affairs and Another (49604/2016) [2017] ZANGHC (8
August 2017) at para 2.

15 Minister of Home Affairs and Another v The Public Protector (308/2017) [2018] ZASCA 15 (15
March 2018) at para 28.

16 Section 6(2)(d) of PAJA.

17 Pepcor Retirement Fund and Another v Financial Services Board 2003 (6) SA 38 (SCA).

18 Hira and Another v Booysen and Another 1992 (4) SA 69 (A).



21.The Applicants submit that deprivation of one’s citizenship is contingent upon

one being a citizen of another country.’® The Applicants submit that, at
present, Rachel only carries South African citizenship. Rachel merely has a
claim to British citizenship. That does not entail that she is a British citizen as
such citizenship has not yet been conferred. The Minister's decision fails to
appreciate this fact and amounts to both an error of law and fact.

Consequently the decision is subject to review and being set aside.

ii. THE DECISION IS NEITHER REASONABLE NOR RATIONAL

22.The Applicants submit that where a decision is challenged on the grounds of

rationality, Courts are obliged to examine the means selected to determine
whether they are rationally related to the objectives sought to be achieved.?°
The word “unreasonable” denotes partiality and inequality, manifest injustice

and oppressive or uncalled for interference with rights.2?

23.The Respondent submits that Rachel has never advocated for, whether tacitly

or explicitly, the creation of “the new Zion for the Aryan race” within the
Republic. Consequently it cannot be reasoned that she disavowed section 1
of the Constitution, whereas she had never opposed that South Africa belongs

to all those who live in it.

24.Consequently, the Minister’s decision is not rationally connected to it being in

the public interest to deprive Rachel’s citizenship nor there being security
concerns against her admission. Therefore, the said decision is an oppressive
and uncalled for interference with Rachel’s citizenship rights, rendering such

decision both irrational and unreasonable.

19 Section 8(2) of the Citizenship Act.
20 Albutt v Centre for Study or Violence and Reconciliation and Others 2010 (3) SA 293 CC at para

91.

21 Medirite (PTY) Ltd v South African Pharmacy Council and Another (50309/12) [2013] NGHC (20
December 2013) at para 24.



THE MINISTER DECISION VIOLATED VARIOUS RIGHTS UNDER THE
CONSTITUTION

25.Section 9 (1) Right to Equality -Everyone is equal before the law and has the
right to equal protection and benefit of the law.??

26.Section 10 Right to Human Dignity -Everyone has inherent dignity and the
right to have their dignity respected and protected. The shock and trauma
experienced by these people learning for the first time that South Africa is not
their home and place of nationality, is immense. It is a violation of their dignity.

27.Section 12(1)(c),(d),(e) Right to freedom and Security-To be free from all
forms of violence from either public or private sources not to be tortured in any
way; and not to be treated or punished in a cruel, inhuman or degrading way.

28.Section 21 (3)(4) Freedom of Movement and residence-Every citizen has the
right to enter, to remain in and to reside anywhere in, the Republic and the
right to a passport.

29.Section 24 (a) Right to Safe Environment. That is not harmful to their health or
wellbeing.

30.Section 27 Right to Health Care, Food, Water and Social Security- This
includes access to health care services, reproductive health care; sufficient
food and water; and social security, including, if they are unable to support
themselves and their dependants, appropriate social assistance.

31.Section 35 (3) h Rights of Arrested, Detained and Accused persons- To be
presumed innocent, to remain silent, and not to testify during the proceedings.

32.Rights applicable to Mikael was violated — Section 28 the Rights of a Child.
The best interests of a child are paramount. Every child has the right to a
name and a nationality from birth; to family care or parental care, or to

appropriate alternative care when removed from the family environment.

RESPONDENT’S DECISION WAS UNJUSTIFIED UNDER SECTION 36 OF THE
CONSTITUTION

22 Section 9(1) of the Constitution of the Republic of South Africa.



i. THE NATURE OF THE RIGHT

33.The right not to be deprived of citizenship is one of the important rights in the
Bill of Rights applicable only to South African Citizens. In Van Zyl and others v
Government of RSA and others it was stated that "in a world consisting of
nation states, citizenship (or nationality) creates a legal link between a state
and the people who are its nationals”.?3

34.This epitomises the importance and the nature of the right to citizenship. It is a
fundamental right in any and every society. The right to citizenship upholds
and gives effect to the founding constitutional values such as universal adult

suffrage, common South African citizenship, dignity and equality.31
ii. THE IMPORTANCE OF THE PURPOSE OF LIMITATION

35.There seems to be no logical reason why a state would not want a citizen to
retain his or her citizenship if that citizen acquires a foreign citizenship by
regular means. There should certainly be a reasonable purpose for the

limitation of such right.
iii. THE NATURE AND EXTENT OF THE LIMITATION

36.The limitation of the right not to be deprived of citizenship results automatic
loss of citizenship that in turn results in numerous unfair and unlawful
processes in terms of South African Administrative law concerning the
process followed to be informed of such loss. The extent of the limitation is
total and complete.

iv. LESS RESTRICTIVE MEASURES TO ACHIEVE THE PURPOSE

37.The most important way that the purpose could be achieved less restrictively
would be to remove the automatic contingent loss of citizenship by reverting
to the arrangement prevailing under the SA Citizenship Act of 1949.

38.Mikael is 3 months old and is recognised as a minor by the Children Act 38 of
2005 and section 28 (3) of the Constitution of South Africa which clearly
states that “child” means a person under the age of 18 years. Yes — the court

should take a different approach in respect of Mikael.

23 Van Zyl and others v Government of RSA and others.



THE COURT SHOULD TAKE A DIFFERENT APPROACH WITH REGARDS TO
MIKAEL

39.The Respondent submits that the Court should take a different approach with
regards to Mikael as the Minister's decision (i) effectively renders Mikael
stateless, (ii) violates his right to Nationality. In both cases, this is not in the

best interests of the child.
i. THE MINISTER'S DECISION RENDERS MIKEL STATELESS

40.Section 28 of the Constitution outlines rights to which children are entitled.
Among those rights is the right to a name and nationality. The Applicant
submits that the Minister's decision is in direct contrast of this right as,
because of it, Mikael is stateless because her mother was deprived of South

African Citizenship.

41.States have the obligation not to adopt practices or laws concerning the
granting of nationality, the application of which fosters an increase in the
number of stateless persons.?* This condition arises from the lack of a
nationality, when an individual does not qualify to receive this under the
State’s laws, owing to arbitrary deprivation or the granting of a nationality
that, in actual fact, is not effective. Statelessness deprives an individual of
the possibility of enjoying civil and political rights and places him in a

condition of extreme vulnerability.?®

42.Section 28 (2) A child’s best interests are of paramount importance in every

matter concerning the child.?®

43.Section 7(2) of the Constitution states that ‘The state must respect, protect,

promote and fulfill the rights in the Bill of Rights.?’

44.Section 28(2) must be interpreted to promote the foundational values of

human dignity, equality and freedom. These founding values are given effect

24 Inter-American Court of Human Rights Case of the Girls Yean and Bosico v. Dominican Republic
Judgment of September 8, 2005 (Preliminary Objections, Merits, Reparations and Costs) at para 142.
25 Inter-American Court of Human Rights Case of the Girls Yean and Bosico v. Dominican Republic
Judgment of September 8, 2005 (Preliminary Objections, Merits, Reparations and Costs) at para 142.
26 Section 28 of the Constitution of South Africa.

27 Section 7(2) of the Constitution of South Africa.



in the Bill of Rights, which is the cornerstone of our constitutional democracy.
Section 28(2), which is part of the Bill of Rights, protects the dignity of the
child and advances the child’s equal worth and freedom by proclaiming that
‘[a] child’s best interests are of paramount importance in every matter
concerning the child.” The reach of section 28(2) extends beyond those rights
enumerated in section 28(1): it creates a right that is independent of the other

rights specified in section 28(1).28

45.Courts are now obliged to consider the effect that their decisions will have on
the rights and interests of the child. The legal and judicial process must

always be child sensitive.?°

46.Courts are bound to give effect to the provisions of section 28(2) in matters
that come before them and which involve children. section 8(1) of the
Constitution makes it plain that the Bill of Rights “binds the legislature, the

executive, the judiciary and all organs of state.”

47.Statutes must be interpreted in a manner which favours protecting and
advancing the interests of children; and that courts must function in a manner

which always shows due respect for children’s rights.

48.International and regional instruments are relevant considerations because

section 39(1)(b) of the Constitution requires us to “consider international law”.

49.In addition, under section 233, when interpreting any legislation, every court
must prefer “any reasonable interpretation of the legislation that is consistent

with international law”.3°

50.International law therefore provides a useful interpretative tool in the
interpretation of the rights in the Bill of Rights. The international and regional
instruments on the rights of the child therefore provide a framework within
which section 28(2), and ultimately the invalidated provisions, can be

evaluated and understood.

28 Minister of Welfare and Population Development v Fitzpatrick and Others [2000]
ZACC 6; 2000 (3) SA 422 (3) SA 422 (CC); 2000 (7) BCLR 713 (CC) at para 17.

29 S v M [2007] ZACC 18; 2008 (3) SA 232 (CC); 2007 (12) BCLR 1312 (CC) para 15
30 Section 233 of the Constitution of South Africa.



51.In a language substantially similar to section 28(2), Article 3 (1) of the CRC
(United Nations Convention on the Rights of the Child proclaims that “in all
actions concerning children, whether undertaken by public or private social
institutions, courts of law, administrative authorities or legislative bodies, the

best interests of the child will be a primary consideration.”3!

52.The African Charter on the Rights and the Welfare of the Child, in similar
terms, proclaims that “in all actions concerning the child undertaken by any
person or authority, the best interests of the child shall be the primary

consideration.”3?

53.The United Nations’ Committee on the Rights of the Child has commented as
follows on Article 3(1): “The article refers to actions undertaken by ‘public or
private social welfare institutions, courts of law, administrative authorities or
legislative bodies. The principle requires active measures throughout
Government, parliament and the judiciary. Every legislative, administrative
and judicial body or institution is required to apply the best interests principle
by systematically considering how children’s rights and interests are or will be
affected by their decisions and actions - by, for example, a proposed or
existing law or policy or administrative action or court decision, including those

which are not directly concerned with children, but indirectly affect children.”3?

54.“Section 39(2) of the Constitution contains an injunction on the interpretation
of legislation. It requires courts when interpreting any legislation to ‘promote
the spirit, purport and objects of the Bill of Rights.” Consistent with this
interpretive injunction, where possible, legislation must be read in a manner
that gives effect to the values of our constitutional democracy. These values
include human dignity, equality and freedom. Thus, where legislation is
capable of more than one plausible construction, the one which brings the

legislation within constitutional bounds must be preferred.”3

31 Article 3 (1) of United Nations Convention on the Rights of the Child

32 African Charter

33 General Comment No. 5 (2003) of the United Nations’ Committee of the Rights of
the Child.

34 SA constitution.



55.In S v M, this Court held: “The paramountcy principle, read with the right to
family care, requires that the interests of children who stand to be affected
receive due consideration. It does not necessitate overriding all other
considerations. Rather, it calls for appropriate weight to be given in each case
to a consideration to which the law attaches the highest value, namely, the

interests of children who may be concerned.”®

56.Section 28(2) of the Constitution requires an appropriate degree of

consideration of the best interests of the child.

57.Section 28(2) plays a vital role in determining the scope of the Ministers
decision in respect of Mikael a minor .The section obliges the Minister to
construe the right to citizenship in a manner that protects and advances the
interests of children. It decrees that the best interests of a child must always
be dominant in every decision that involves a child.

58.As Sloth-Nielsen pointed out: “The inclusion of a general standard (‘the best
interest of a child’) for the protection of children’s rights in the Constitution can
become a benchmark for review of all proceedings in which decisions are
taken regarding children. Courts and administrative authorities will be
constitutionally bound to give consideration to the effect their decisions will

have on children’s lives.”!’

59. Minister must establish whether there will be an impact on a child, consider
independently the child’s best interests and to attach appropriate weight to the

child’s best interests.

60. The Minister decision must bear in mind that the primary objective is to give
effect to the provisions of section 28(2) of the Constitution. Compliance with
the Constitution requires not only that laws be enacted to give effect to the
rights in the Constitution, but also requires that these laws be implemented.
Failure to implement laws that protect constitutional rights is a violation of the

Constitution.

35 S v M (Centre for Child Law as Amicus Curiae) [2007] ZACC 18; 2008 (3) SA 232
(CC); 2007 (12) BCLR 1312 (CC). para 42



APPROPRIATE RELIEF

61.Wherefore the applicant prays that this court grant an order in the following

terms:

a.

b.

The Minister’s decision be reviewed and set aside;

The Court order the Minister to reinstate Rachel’s, and Mikael,
citizenship;

Uphold this application with costs, including costs for two counsel;

. In the event that the Applicants do not succeed, leave to appeal be

granted;

In the event the Applicants do not succeed, the Biowatch principle be

applied in relation to costs.
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