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IN THE SABWIL HUMAN RIGHTS COURT

THULAMELA CHAMBERS, SANDTON Case no: 1212/ 2018

In the matter between:

PROVIDENCE HOPE HIGH Applicant
and

MEC FOR EDUCATION, NORTH WEST 1% Respondent
MINISTER FOR BASIC EDUCATION ond Respondent

#s29 SHRC Scenario

Set down on 12 December 2018

1. Providence Hope High is one of the oldest schools in the North

West Province, having been founded by missionaries in 1864. It is
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located about 45 kilometres outside Rustenburg and services the
rural communities that live around that area. The occasional
investments and donations received from alumni or benefactors in
the past have resulted in it having relatively large grounds, well

established and developed buildings, and fairly good infrastructure.

In 2002 Providence Hope High (hereinafter ‘Providence’) was made
a public school so that it could continue servicing its surrounding
communities at radically reduced school fees. Because of the
poverty in the area, only about 30% of its learners pay school fees.
Providence makes use of its budget to ensure its learners are fed
and, through a disbursement from the National Lotteries
Commission, has obtained a school bus that it uses to transport
learners to and from school. Providence receives about 90% of its

budget from state subsidies.

Because of its prominence and its dedication to its learners,
Providence has not only achieved outstanding results relative to

other schools in its area, but it has also managed to secure
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scholarships with a number of universities in the United Kingdom,

Ireland, and the United States that are exclusive to its matriculants.

The current principal of Providence is Rev. Molopo, who himself is
an alumnus of the school and matriculated in 1984. He has held this
position for five years and has ensured the effective running of the
school. Under his tenure, the school has always manifested clean
audits, and the results of learners improved by about 37% since

before his tenure.

In 2016 Rev. Molopo noticed a disturbing trend. He discovered that
absenteeism among female learners was disproportionate to that
among male learners, and that this reflected in their relative
performance as well. On his calculation the average marks of
female learners were about 15% lower than that of the male

learners, and this was directly attributable to absenteeism.

After extensive research by Rev. Molopo and his staff it was
discovered that the cause for this disproportionate absenteeism was

a lack of access to sanitary pads. This was confirmed by Professor
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Mbokodo, a specialist in education and public policy based in the

University of the North West.

7. Upon concluding this research, the School Governing Body of
Providence authorised the setting up and implementation of a
program to distribute sanitary pads to learners. This was to be
effective in the new financial year and dependent on the funds being
made available from the state in order to implement this program.

There were two reasons for this:

7.1 governance and accountability requirements meant that the
new program had to be declared and properly accounted for

in accordance with provincial and national legislation, and

7.2 it was found that the present budget was so tightly allocated
that no reduction could be made in any other sphere for the
purposes of implementing this new initiative. The School
Governing Body took the firm view that it would be self-
defeating to reduce the school's feeding or transportation

scheme in order to fund this new project.
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8. This project was first included in the proposed budgetary allocation
for the 2017/8 financial year and was timeously submitted to the
provincial department of education. Providence received a full
allocation for all of its programs, but the R100 000 per annum that
was sought for the new sanitary pad initiative was rejected.
Providence appealed to the MEC and the appeal was refused. In
refusing the appeal the MEC indicated that the initiative had no
bearing on education and therefore fell outside the scope of what

could be subsidised.

9. Rev. Molopo met with the MEC and presented his and Prof
Mbokodo’s research, indicating that this was, in his view, a serious
matter for education. He warned the MEC that the absence of the
initiative was tantamount to the infringement of learners’ right to
equality and their right to education. He noted that not only are
female learners prejudiced in their results at Providence, but that
this also prevents many of them from obtaining scholarships to
universities abroad that they would otherwise receive. The MEC
simply referred Rev. Molopo to the subsidy allocation policy, which

provided that subsidies would only be provided to schools for
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educational purposes, school administration and feeding schemes,
and that the new initiative could not be categorised under any of
these categories. He also told Rev. Molopo that the provincial
budget was severely constrained and that as a result no exceptions
could be made. There simply was not enough money to ensure the

proper funding of all schools in the province.

Rev. Molopo took the matter to the National Department of Basic
Education. No response was received to date. The School
Governing Body has authorised the taking of legal action in order to
attempt to obtain the subsidy that was required for the sanitary pad
initiative.

Having read through the papers, the court has issued a directive

calling for submissions from the parties on the following points:

11.1 Does the sanitary pad initiative fall under the right to
education? Identify and invoke in argument the applicability of

constitutional values and human rights in issue.
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11.2 Can the initiative be said to fall within the subsidy allocation

policy, or does it fall outside the policy?

11.3 If it falls within the policy, can the MEC nevertheless reject

the application for subsidising the initiative?

11.4 Ifit falls outside the policy, is the policy unconstitutional?

11.5 Is the MEC entitled to reject the call for subsidy in respect of

the sanitary pad initiative due to budgetary constraints?

11.6 What is the appropriate relief in this matter?

12. SHRC Counsel are invited to study Act 108 of 1996, sections

1, 8, 9, 10, 28, 29 and 36 thereof, as well as HEAD OF DEPARTMENT,

DEPARTMENT OF EDUCATION, FREE STATE PROVINCE v WELKOM HIGH SCHOOL
AND OTHERS 2014 (2) SA 228 (CC) ; HEAD OF DEPARTMENT, MPUMALANGA
DEPARTMENT OF EDUCATION AND ANOTHER v HOERSKOOL ERMELO AND
ANOTHER 2010 (2) SA 415 (CC) and BANNATYNE (COMMISSION FOR GENDER

EQUALITY, AS AMICUS CURIAE) 2003 (2) SA 363 (CC).
13. The legal representatives of Providence and the MEC and

Minister for Education are to prepare written heads of argument

advancing their client’'s case, each submission bearing at least

lgama Lama Kosi Kazi Malibongwe | www.sabwil.org.za
SABWIL NPC Reg: 2017/395281/08



SABWIL

lgama lama kosi kazi malibongwe

1500 words but no more than 2000 words each. This must be in a

font of 14 and bear double spacing.

14. SHRC Counsels are directed to file written submissions
addressed to the SHRC Registrar per shrc.sabwil@gmail.com no
later than 4 December 2018, 10am. The written arguments will be
forwarded to the SHRC Justices and the opposing SHRC

Counsels. No further written work will be assessed.

15. At the hearing set down for 12 December, 10am, oral
argument in the main is allowed per party at maximum five
minutes for the senior SHRC counsel and three minutes for each
SHRC junior. This time does not include question time which is in

the discretion of the SHRC Justices.

16. There is a SHRC Silk and two junior counsels per party.
Each party compiles written heads of argument jointly. The written
submissions are in unison and submitted as a team whilst at the

hearing the oral submissions are divided.
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17. The SHRC senior counsel orally makes submission
applicable to points 11.1 and 11.2 above; the first junior argues
points 11.3 and 11.4 whilst the second junior argues points 11.5
and 11.6. The SHRC senior counsel leads the juniors and
ensures the arguments are coherent and advance the case for
their clients. The SHRC Counsels must be vanguards for their

duties to the court and client.

18. Each SHRC counsel team is assigned a SABWiIiL Luminary
and Alumni. The Luminary is a practising advocate who may
guide you in the argument. The SHRC senior and junior counsels

do the work and not the Luminaries.

19. A SABWIL Alumni who participated in the 2017 SHRC is
available for guidance on court protocol and any other form of
support. They appeared in our SHRC and can offer much to those
who now walk the path. The 2018 SHRC counsels perform in line

with their mandates. The Alumni are learned guides.

20. SHRC counsel briefs are in demand. If for any reason a

briefed counsel cannot perform the mandate, she must inform the
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lead counsel and urgently file with the SHRC Registrar her notice
of withdrawal. The points tasked for that withdrawing counsel then
must be completed by the rest of her team as allocated by the lead
counsel. The SHRC lead counsel must notify the Registrar of the

re-allocation.

21. SHRC Justices, Counsel and officials do not robe. Formal
and dark attires are apposite. The SHRC Court commences at
10am once our Justices bow and sit. SHRC Justices are
independent and control the SABWIL Human Rights Court
proceedings. SHRC Justices are bound only to the (i) best interest
of the learners and (ii) supremacy of the Constitution, taking into
account our SABWIL Ethos. Our SHRC lauds an enjoyable
practical learning environment in line with our specially formulated

SABWiIL training methodology.

22. In order that the SHRC lessons are accessible to all aspirant
lawyers and to invoke consciousness in line with our Ethos, SHRC
proceedings and heads of argument are available for public

consumption. To enthusiastically prepare, SHRC Counsel are
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invited to explore www.sabwil.org.za in order to enjoy the lessons

emanating from #s16 and #s25 SHRC proceedings and
judgments. The SHRC footage is accessible on our SABWiIiL

YouTube Channel.

23. SHRC Counsels are encouraged to actively engage with
their allocated Luminary and Alumni. Kindly direct queries to these
SHRC guides and, only if there is a need, thereafter engage the

SHRC Registrar. Our moot court lauds her independence.

24. Please ensure that SHRC counsels register at Thulamela
Chambers, 1% floor, on Wednesday at 08.15 am, 12 December

2018. The #s29 SHRC sits on the Ground Floor.

25. The 2018 SHRC programme will be availed once the heads

of argument are filed.

On this 17 October 2018 at Johannesburg, Gauteng, South Africa

SABWiIL Human Rights Court

The Registrar
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