IN THE SABWIL HUMAN RIGHTS COURT

(THULAMELA CHAMBERS, SANDTON)

CASE NO: 1412/ 16

In the matter between:

ISMARKS, CHRIS Applicant

and

SHABANIXA, JOYCE Respondent
FACTS

1. The applicant is Chris Marks, a 29 year old entrepreneur and owner of the

tuition firm, Education4Higher.

2. The respondent is Joyce Shabangu, a 21 year old student in her final year of
study towards a Bachelor of Science. The respondent is also the treasurer of
the Student Feminists Society on her campus. Until 30 May 2016 she was also

employed by Education4Higher as a tutor.

3. The applicant seeks an interdict directing the respondent to remove a blog post
and twitter post that she published on 16 June 2016, which he claims are

defamatory, as well as an interdict preventing the respondent from publishing
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any article about him or his company. He also asks for an order directing the

respondent to publish an apology on Twitter and on her blog.

The twitter post in question reads “#Rapist4Higher” and contains a link to the
blog post published by the respondent on her personal blog. The blog post
reads as follows: “This is the actual statement | made to the police on 30 May
2016”. It then proceeds to explain how the applicant raped the respondent at
the offices of Education4Higher on Friday 27 May 2016, after calling her in for a
meeting to discuss her students. At the end of the post the respondent says

that

“despite the fact that this was fully reported and corroborated with medical
evidence, as well as the evidence of three other women that have also
been attacked by Chris, the police have refused to do anything and told me

fo just get over it. | have no choice but to tell my story here.”

There is no copy of the medical evidence, or any evidence of the other three

women, on the blog post.

The applicant claims that the posts are defamatory and causing ongoing
irreparable harm both to himself personally as well as to his business. He notes
that the posts have led to a series of tweets in which he is being repeatedly
slated, his character assassinated, and that people are being encouraged to
boycott Education4Higher. He claims that despite the fact that he may have a
claim for damages, the mere existence of the posts online is causing ongoing

and irreparable harm that must be stopped.
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In respect of the rape allegation, the applicant says that no criminal charges
have been filed against him. He cannot respond to the allegations meaningfully
outside of criminal proceedings without prejudicing his rights to a fair trial. But,
he says, if the claims were true then the respondent would have been
vindicated by the criminal justice system. The mere fact that she has chosen

not to rely on this demonstrates the weakness of her claim.

In response to the claim that the posts are defamatory the respondent alleges
that they are true and in the public interest. She was entitled, therefore, to post
them. She also states that they were evidently not defamatory, because the
backlash that she has received for making the posts has far outweighed the
harm sustained by the applicant. The respondent points to a series of tweets
where “supporters” have rallied around the applicant and attacked her, claiming
that she lied and made up the claim for attention. These tweets have been
posted under the hashtag #liardhigher. The respondent claims that it cannot be
said that her post was defamatory when it in fact led to a bolstering of support

for the applicant.

Having read through the papers, the court has asked for submissions on the

following points only:

9.1 Do the posts harm the reputation of the applicant?

9.2 Do the posts qualify as true and in the public interest, thereby

successfully defending against the claim of defamation?
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11.

12.

13.
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9.3 Was the respondent entitled to publish the two posts, or should she

have relied on the criminal justice system?

9.4 Does the respondent’s conduct effectively undermine the applicant’s

rights to a fair trial?

9.5 What is the appropriate remedy in the matter?

9.6 Is an interdict appropriate after both the twitter post and the blog post

have been live for at least a few days?

The parties are to prepare written heads of argument advancing their client’s
case, no more than ten pages each. This can be emailed to

tiry@thulamelachambers.co.za no later than 12 December 2016 at 5pm. The

written argument will be forwarded to the SHRC Judges.

Argument in the main is allowed at maximum five minutes and in reply three

minutes. There is a team per party. This will be communicated shortly.

Each party compiles written heads of argument. The person designated to

argue in the main and then in reply will be notified in due course of the election.

Please ensure that your team is at Chambers 9am, 14 December, 2016.
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